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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.

JESUS MANUEL ZUNIGA,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NO. 46664-2019
CANYON COUNTY NO. CR-2014-21060

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Jesus Zuniga appeals from the district court's order denying his motion to correct an
illegal sentence. Mr. Zuniga contends the district court erred when it denied his I.C.R. 35(a)
motion to correct an illegal sentence because the district court violated his constitutional rights
by sentencing him without an MRI and a neuropsychological examination. Mr. Zuniga claims
that the district court violated his Eighth Amendment right to equal protection by failing to order
these evaluations and that his Fourth, Fifth, Sixth, Eighth, and Fourteenth Amendment rights to
due process were violated by the court, the prosecutor, and defense counsel. Mindful of State v.
Wolfe, 158 Idaho 55, 65 (2015) (holding that an illegal sentence is one that is illegal from the
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face of the record, does not involve significant questions of fact, and does not require an
evidentiary hearing); State v. Clements, 148 Idaho 82, 83 (2009) (holding the district court
lacked authority under Rule 35 to examine the underlying facts of Clements's case); and State v.
Colvin, 162 Idaho 67, 68 (Ct. App. 2016) (holding defendant challenged the manner in which

a sentence was imposed, not whether the sentence was authorized by law, because defendant
asserted that the district court's invitation for Mr. Colvin to speak violated his right of allocution
because it did not inform him of his right to introduce mitigating evidence in accordance with
I.C.R. 33(a)(l)), Mr. Zuniga asserts that the district court imposed an illegal sentence because a
redacted Presentence Investigation ("PSI") was required and a new sentencing hearing, with a
different judge, should have been ordered for Mr. Zuniga.

Statement of the Facts & Course of Proceedings
In 2015, Mr. Zuniga was found guilty of one count of aggravated battery, after a jury
trial.

(Supp. R., p.196. 1)

He was sentenced to fifteen years, with ten years fixed.

(Supp.

R., pp.27, 196.) Thereafter, Mr. Zuniga filed a motion for a new trial, which was denied. (Supp.
R., pp.196-197.) Mr. Zuniga appealed from the decision, but the district court's order was
affirmed by the Idaho Court of Appeals on June 6, 2018. (Supp. R., p.197.)
Mr. Zuniga then filed a motion seeking relief under I.C.R. 35(a), asserting that the district
court imposed an illegal sentence due to constitutional violations during sentencing. (R., pp.2731.) Mr. Zuniga also asserts that his Constitutional rights were violated when the court failed to
order an MRI and a neuropsychological examination prior to sentencing. (Supp. R., pp.28-30.)
Mr. Zuniga claims that the district court violated his Eighth Amendment right to equal protection
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by failing to order these evaluations. (Supp. R., p.22.) He also asserted violations of his Fourth,
Fifth, Sixth, Eighth, and Fourteenth Amendment rights to due process by the court, the
prosecutor, and defense counsel. (Supp. R., p.23.)
Mr. Zuniga filed a motion for a telephonic hearing, a motion for a status hearing, and a
motion for an evidentiary hearing. (Supp. R., pp.57-59.) Mr. Zuniga also filed a motion and an
affidavit in support, seeking to redact all of the statements he made to the presentence
investigator from the PSI, and alternatively moved the district court to voluntarily disqualify
itself.

(Supp. R., pp.39-42.)

He filed a motion and a supporting memorandums seeking a

neuropsychological examination. (Supp. R., pp.43-56.)
The district court appointed counsel to represent Mr. Zuniga. (Supp. R., pp.61-63, 195.)
The State filed several objections to Mr. Zuniga's motions. (Supp. R., pp.67-72.) Through
counsel, Mr. Zuniga filed a Supplement to Defendant's Pro-Se Motions. (Supp. R., pp.88-90.)
After several status conference hearings, at which Mr. Zuniga was not present, the district court
issued an order denying Mr. Zuniga's motions. 2

(See generally, 8/13/18 Tr.; 9/17/18

Tr.; 10/12/18 Tr.; Supp. R., pp.195-202.)
The district court denied Mr. Zuniga's Rule 35(a) motion. (Supp. R., p.201.) In denying
the motion, the court noted that Rule 35(a) only permits the court to consider a motion to correct
an illegal sentence if they do not involve significant questions of fact or require the court to
conduct an evidentiary hearing. (Supp. R., pp.197-198.) The court thereafter found the sentence
was not illegal from the face of the record, so it proceeded to analyze the motion under Rule
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A Limited Clerk's Record was filed to supplement the Clerk's Record filed in prior appeal No.
45388-2017. (Supp. R., p.232.) Citations to the Limited Clerk's Record, or Supplemental
Record, shall be designated as "Supp. R." in Mr. Zuniga's Appellant's Brief.
2
Mr. Zuniga also filed multiple motions both seeking to fire his appointed counsel and to have
conflict counsel appointed. (Supp. R., p.196.)
3

35(b), a motion for leniency. (Supp. R., pp.197-198.) The court noted that Mr. Zuniga's claim
that the court should have administered a psychological examination could be properly
considered under Rule 35(b), however, such motion was untimely. (Supp. R., p.198.) The court
noted that it informed Mr. Zuniga that he had the right against self-incrimination and that right
remained through sentencing, but that he did not have the right to counsel present during the PSI
interview, although he had the right to consult with his attorney prior to its preparation. (Supp.
R., p.196.) In analyzing the Fifth Amendment claim, the court noted that Mr. Zuniga was
required to assert his right to remain silent during the PSI interview, otherwise his right against
self-incrimination would be lost. (Supp. R., p.199.) The court found there was no evidence that
Mr. Zuniga asserted his right during the presentence investigation, thus the Fifth Amendment
was not implicated. (Supp. R., p.200.) The district court also noted that Idaho Criminal Rule 43
does not require the presence of a defendant when "[t]he proceeding involves only a conference
or hearing on a question of law" or "[t]he proceeding involves only the reduction of sentence
under Rule 35." I.C.R. 43(b)(3), (4). (Supp. R., p.200.) The court concluded that Mr. Zuniga's
assertions that his rights were violated because he was not present at the hearing had no merit
pursuant to I.C.R. 43(b) and because he was represented by counsel at the hearings. (Supp.
R., p.200.)
Mr. Zuniga timely appealed from the orders denying his Rule 35 motion, his motion to
disqualify, his motion to redact the PSI, and his motion for voluntary disqualification. 3
(R., pp.203-208, 233-237.)
ISSUE
Did the district court err when it denied Mr. Zuniga's Motion To Correct An Illegal Sentence?
3

Mr. Zuniga's notice of appeal was found to be timely filed pursuant to the Prison Mailbox
Rule. (R., p.231.)
4

ARGUMENT
The District Court Erred When It Denied Mr. Zuniga's Motion To Correct An Illegal Sentence

A.

Introduction
Mr. Zuniga asserts that the district court erred when it denied his motions. Mindful of the

decisions in State v. Wolfe, 158 Idaho 55, 65 (2015) (holding that an illegal sentence is one that
is illegal from the face of the record, does not involve significant questions of fact, and does not
require an evidentiary hearing) and State v. Clements, 148 Idaho 82, 83 (2009) (holding the
district court lacked authority under Rule 35 to examine the underlying facts of Clements's case),
Mr. Zuniga asserts that the district court erred by denying his motion to correct an illegal
sentence.
Mr. Zuniga respectfully requests that this Court vacate the order denying his motion to
correct an illegal sentence and order that his case be remanded to a different district court judge
with instructions to order the PSI redacted, to order a psychological evaluation, and to resentence
him.

B.

Standard Of Review
Idaho Criminal Rule 35(a) permits a district court to correct an illegal sentence at any

time. State v. Clements, 148 Idaho 82, 84 (2009). "[T]he term 'illegal sentence' under I.C.R. 35
is narrowly interpreted as a sentence that is illegal from the face of the record, i.e., does not
involve significant questions of fact or require an evidentiary hearing." Id. at 86. Generally,
whether a sentence is illegal or was imposed in an illegal fashion is a question of law, over which
an appellate court exercises free review. Id. at 84.
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C.

The District Court Erred When It Denied Mr. Zuniga's Motion To Correct An Illegal
Sentence
Mr. Zuniga asserts that the district court erred in denying his motion to correct an illegal

sentence. It is Mr. Zuniga's contention that he is entitled to a resentencing because the trial court
imposed a sentence that is illegal on the face of the record where the constitutional violations
were "inconsistent with the rudimentary demands of fair procedure." (R., pp.28-29.)
As he asserted in his motion:
Without such considerations those violations would be said as a result of their
improprieties because they create fundamental unfairness that that will violate this
defendant's Fourteenth Amendment right to Due Process to include sixth
amendment claims of ineffective assistance of counsel.
(R., p.29.)
Mr. Zuniga asserts that the district court erred in denying his motion to correct an
illegal sentence. Mr. Zuniga cited to State v. Izaguirre, 145 Idaho 820, 823 (Ct. App. 2008)
(holding that the order denying Izaguirre's request for a neurocognitive evaluation must be
reversed and that his sentence must be vacated and a resentencing be conducted), in support of
his assertion that the necessary procedure in this case was for the PSI to be redacted, as
Mr. Zuniga requested, and a neuropsychological report prepared for the resentencing hearing.
(R., pp.29-30.) Mr. Zuniga asserted that, at sentencing, his defense counsel failed to advise
Mr. Zuniga that he could assert his constitutional right to silence pursuant to the Fifth
Amendment instead of speaking to the PSI investigator. (R., p.28.)
Although this circumstance does not fall within the group of cases in which the appellate
courts have previously found constituted an illegal sentence, Mr. Zuniga requests that his case be
remanded for a new sentencing hearing due to the errors at his original sentencing hearing.
Mindful of the Idaho Supreme Court's decisions in Wolfe and Clements, Mr. Zuniga asks that
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this Court reverse the denial of his motions and remand the case to the district court with
instructions to grant his Rule 35(a) motion and resentence him with a redacted PSI and a
neuropsycho logical evaluation.

CONCLUSION
Mr. Zuniga respectfully requests that this Court reverse the district court's order denying
his Rule 35(a) motion and remand this case for further proceedings.
DATED this 19th day of July, 2019.

Isl Sally J. Cooley
SALLY J. COOLEY
Deputy State Appellate Public Defender
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